APRIL 2017 POLICY BRIEF

A NEW TRADE REALITY FOR ONTARIO AGRICULTURE AND FOOD BUSINESSES

The fortunes of Ontario’s agriculture and
food industry have always been inextricably linked to US trends and policy
shifts, given the significant export orientation of the industry and the fact that despite diversification efforts in the recent
past, the US remains the number one export destination for Ontario agriculture
and food goods.1 So when there is a
change in the Oval Office along with projected changes to the trade policy landscape, Ontario exporters with US business interests need to take heed. And
this transition at the White House is projected to mark a significant shift in US
domestic and trade policy direction that
could have serious impacts on bilateral
trade.
This paper looks at the likely implications
for Ontario agriculture and food exports
relating to an aggressive reshaping of the
trade horizon, including the overhaul of
the US corporate tax regime, a revisit of
the NAFTA, US withdrawal from the TPP,
and a refocus away from the WTO and
multilateralism in favour of remedies
available under US domestic law.
The expected policy shifts signalled by
the new US Administration will carry significant and wide ranging challenges for
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Canada, which heretofore has operated
on the premise that multilateral institutions and multilateral agreements are
necessary to maintaining balance against

TRADE ACRONYMS
NAFTA - the North American Free Trade
Agreement came into force in 1994, establishing
trade rules between three signatories: Canada,
the US and Mexico. It supersedes the CanadaUS Free Trade Agreement.
————
WTO - the World Trade Organization was
established in 1995 as an international body
governing global trade rules, replacing the
General Agreement on Tariffs and Trade. It
currently has 164 members.
————
CETA - the Comprehensive Economic Trade
Agreement was concluded between Canada and
the EU in 2014. Although ratified by the European
Parliament early in 2017, full ratification could still
take up to two years.
————
TPP - the Trans-Pacific Partnership is a trade
agreement concluded in 2016 between Australia,
Brunei, Canada, Chile, Japan, Malaysia, Mexico,
New Zealand, Peru, Singapore, the United States
and Vietnam. To come into effect, ratification by
all signatories is required by February 2018, or by
at least six countries which together represent
more than 85% of the GDP of all signatories.
Achieving the ratification threshold was made unlikely once the US formally withdrew from the TPP
in January 2017.
————

Agriculture and food goods trade between Ontario and the US was valued at $28.7 billion in 2016, which includes
about $11.2 billion in provincial exports to the US (translating to 76% of total provincial agri-food exports). The US
registered a $6.3 billion trade surplus in agriculture and food goods with Ontario last year.

economic world heavyweights. There are
opportunities in this new trade horizon,
including the anticipated ratification of
CETA with the EU later this year. Market
diversification is laudable, yes, but as a
response strategy alone will not fully
shield against the oncoming tsunami of
anticipated policy changes that the new
US Administration is seeking to implement.

NEW TRADE POLICY DIRECTIONS FOR THE
US ADMINISTRATION
The new US Administration will seek to
instil a new modus operandi. The Trump
campaign promised a government that
would do things differently, that would not
be beholden to the rigidity of traditional
institutions or time-consuming processes. In showcasing these defining features, the new Administration will be
keen to distinguish itself from the past
and will feel under pressure to deliver
and demonstrate the successes of
adopting new approaches to governance. This suggests a preference for
quick wins and a focus on perceived
“low hanging fruit”.
Along with this new way of doing business, the new Administration also
brings with it a heavy skepticism of all
things multilateral, chastising much of

From this day forward, a new vision will govern our
land.
From this moment on, it's going to be America First.
Every decision on trade, on taxes, on immigration, on
foreign affairs, will be made to benefit American
workers and American families.
Excerpt from the Inaugural Address of
US President Donald J. Trump
January 20, 2017

the past free trade paradigm that shaped
foreign and trade policy around the globe
as failing to protect US interests at home.
Hence the criticism applied to the TPP2,
the NAFTA, and the WTO. As a replacement, the new Administration has
signalled an intention to favour bilateral
trade arrangements, with the US manu-

As a general matter, we believe that [our] goals can be
best accomplished by focusing on bilateral negotiations
rather than multilateral negotiations – and by
renegotiating and revising trade agreements when our
goals are not being met. [W]e reject the notion that the
United States should, for putative geopolitical
advantage, turn a blind eye to unfair trade practices
that disadvantage American workers, farmers,
ranchers, and businesses in global markets.
The President’s 2017 Trade Agenda
Office of the US Trade Representative
March 1, 2017

2

One of President Trump’s first executive orders issued on January 23, 2017 included formal withdrawal of the US
from the TPP agreement in favour of a stated intention “to deal directly with individual countries on a one-on-one (or
bilateral) basis in negotiating future trade deals”.
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facturing base and US agricultural and
services exports singled out as early sector priorities.3 From hereon in, it is clear
that the guiding principle directing the US
trade policy agenda will be a blatant and
unapologetic “America First”.
So what are these US policy changes
that are likely to reshape the trade landscape, and how are these changes likely
to impact Ontario agriculture and food
exports?

TRADE IMPLICATIONS OF A US CORPORATE
TAX OVERHAUL
A prominent feature of the Republican
platform has been the need for corporate
tax reform. With electoral victory, both
the Administration and the Republicancontrolled Congress are under pressure
to deliver on tax reform in the near term
— certainly before the end of the year.
Key Republicans4 have proposed a corporate tax plan that moves away the current income-based structure to one more
“destination” or consumption based. The
goals are to discourage US companies
from moving overseas in search of lower
tax rates and sell products back to the
US; to encourage US companies to
source product inputs locally; and to provide incentives for export performance.

Aside from lowering US corporate taxes
from the current 35% on worldwide profits
to 20% on domestic revenues, a key and
controversial feature of the plan is the inHYPOTHETICAL APPLICATION OF PROPOSED BAT

In the hypothetical above, three US companies — X,
Y, and Z — have each registered earnings of $10m.
Company X is solely domestic oriented in it’s
operations, and therefore is be able to deduct both
inventory costs ($4m) and purchases/wage costs
($1m) from total revenue ($10m), so is only liable for
20% on $5m of revenue, or $1m owing.
Company Y is an exporter, which the new tax
structure is seeking to promote. Under the BAT,
taxable revenue ($10m) would therefore be reduced
by the value of export sales ($8m) as well as total
inventory costs ($4m) and purchases/wage costs
($1m), resulting in an IRS refund of $3m.
Company Z is an importer of products sold in the US,
which the new tax structure is seeking to curtail.
Under the BAT, the $3m worth of imports would count
against total inventory costs ($4m), leaving $8m
(deducting only $1m worth of inventory costs + $1m
purchases/wage costs from the $10m total revenue)
in taxable revenue or $1.6m owing.
Clearly, to avoid tax liability under the new regime, US
companies will want to gravitate to a configuration
that resembles either Company X or Y.
Border Adjustment Tax for Dummies, Forbes
January 26, 2017
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The Trade Policy Objectives and Priorities of the United States for 2017, The President’s 2017 Trade Agenda, Office
of the United States Trade Representative, March 1, 2017.
4

The principle advocates for the Republican tax plan, entitled A Better Way, are Rep. Kevin Brady, Chair of the
House Ways and Means Committee, and Rep. Paul Ryan, Speaker of the House.
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troduction of a “border adjustment tax”, or
BAT, to keep capital investments at home
and to discourage outsourcing. The ultimate goal is to repatriate lost jobs or protect US jobs at risk due to US companies
either moving to locations overseas or
outsourcing products that could otherwise
be made in America.
The early projection is that implementation of the BAT will also generate about
$100 billion annually for the US Treasury,
revenue that would otherwise be lost to
corporate tax deductions.
There is no unanimity amongst the US
corporate world regarding implementation
of the proposed tax overhaul, particularly
with respect to application of the border
adjustment tax. A number of US corporations are advocating in favour of the BAT
under the banner of the "American Made
Coalition”, led by Boeing, Caterpillar,
Pfizer and GE.
However, in opposition are over 100 US
companies — including Target, Best Buy,
Gap, JCPenney, Nike, Neiman Marcus
and Campbell’s to name a few — joining
forces as “Americans for Affordable
Products” to warn against the potentially
devastating impacts on US companies
reliant on low cost imports. Supported by
the National Retail Federation, these
companies point to a potential downturn
in US retail competitiveness, the associated risk of further job losses in US manufacturing and retail, and the heavy burden
likely to fall on consumers as costs for

basic essentials (such as food, clothing,
gas) escalate.
There is little doubt that corporate tax reform in the US is coming, but in what
form and whether it includes BAT in
whole or in part is yet to be determined.
Canada’s exports to the US are heavily
weighted to raw materials and manufactured inputs (such as auto parts) which
are often then integrated into US multinational supply chains.
On its face, the application of BAT to
agriculture and food imports to the US
could have a devastating chilling effect on
Ontario exports, akin to the impacts of the
US Country-of-Origin-Labelling (COOL)
regulations applied to Canadian beef and
pork exports to the US under the 2002
US Farm Bill. In that instance, the US
beef and pork industries (from feedlots to
retail) moved away from sourcing imports
where possible to avoid arduous domestic labelling requirements. The same
corporate operational adaptation away
from imports can be projected with the
application of a BAT as part of a revised
US corporate tax structure.
The perceived ills to be righted by the
new Administration include burgeoning
trade deficits in certain sectors — apparels, manufacturing, metals and autos —
with China and Mexico targeted as the
chief culprit jurisdictions. Canada is not
identified as a problem area per se.
The proposed BAT does create incentives for US companies to engage in ex-
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ports and avoid outsourcing, with the expectation that accomplishing this will
translate into repatriating or creating new
employment opportunities in the US. But
universal application of a BAT to essentials such as food, pharmaceuticals and
gasoline will be a difficult sell given the
prospects for increased consumer costs.
The debate on US corporate tax reform
will need to be followed closely. If some
form of BAT is to be implemented, the
Canadian and Ontario governments must
work with business allies on both sides of
the border to advocate for an essential
goods exemption or perhaps some form
of northern tier exception.

REVISITING EXISTING TRADE DEALS
Another critical piece in the new Administration’s economic plan to repatriate and
protect American jobs and promote
growth in certain sectors seen as hard hit
by existing trade agreements — which
includes steel, manufacturing and autos
— is an overhaul of US trade policy.
Posted on the White House website, the
new Administration’s “Trade Deals Working for All Americans” sets out an intention to dramatically shift US trade policy
direction. This begins with US withdrawal
from the TPP [accomplished] in favour of
pursuing bilateral trade deals presumably
more favourable to US interests.

A Look at the US’s Biggest Trade Partners, State by
State, The Globe and Mail, January 20, 2017.

US withdrawal as a signatory to the TPP
has placed the agreement on hold, if not
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triggered its outright demise given the
agreement’s ratification rules (basically
the participation of both the US and
Japan is required). This is not good news
for Ontario agriculture or food exporters
— especially those in grains/oilseeds,
beef, pork, or processed goods — that
viewed the TPP as a significant step towards gaining entry to key markets in the
Asia Pacific, particularly Japan.
To counter this significant setback in market access opportunity, the Canadian
government has moved forward with finalization of the CETA with the EU, has
engaged in exploratory talks with China
regarding the potential for a trade deal5 ,
and continues to woo India and Japan.
It is important that Ontario agriculture and
food businesses understand and prepare
themselves to take advantage of the op-

portunities that new market access provisions may offer, particularly with the EU.6

I have very serious concerns about NAFTA.
NAFTA’s been a catastrophe for our country.
It’s been a catastrophe for our workers and our
jobs and our companies. They’re leaving our
country.
I want to change it. And maybe redo it.
President Donald J. Trump
Meeting with US Congressional Members
February 2, 2017

Another key commitment of the new US
Administration is to revisit the NAFTA —
either by way of renegotiation or updating, or by US withdrawal altogether
should a “fair deal” not be deemed possible.
The new Secretary of Commerce, Wilbur
Ross, has been tapped to spearhead new
NAFTA negotiations with Canada and
Mexico. Secretary Ross is a long-standing critic of the NAFTA, paying specific
attention to the detrimental impacts asso-

5

See invitation to participate in industry consultations regarding a potential Canada-China FTA on the Global Affairs
Canada website at http://www.international.gc.ca/trade-commerce/consultations/china-chine/in-

dex.aspx?lang=eng
6

To learn more about potential agriculture and food trade opportunities with the EU, see the Agriculture and AgriFood Canada (AAFC) website http://www.agr.gc.ca/eng/industry-markets-and-trade/statistics-and-

market-information/agriculture-and-food-market-information-by-region/europe/canada-european-union-comprehensive-economic-and-trade-agreement-ceta/
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ciated with Mexico’s inclusion in the tripartite agreement rather than Canada’s. 7

cus on auto parts) may re-open the issue
of origin labelling for beef and pork.

The identified areas to be redressed under a revised NAFTA include the US
trade deficit with Mexico, the “shrewd”
employ of a value-added tax (VAT) by
Mexico to promote foreign investment, a
resulting outsourcing of manufacturing
investment and jobs to Mexico (showcased by the sharp rise in maquiladoras
along Mexico’s northern tier), and lower
Mexican labour and environmental standards.8

But none of the stated trade issues with
Canada are new. Interestingly, the TPP
(which was effectively the previous US
Administration’s vehicle for renegotiating
the NAFTA), offers the blueprint for dealing with many of these matters, at least
as baseline discussion points.
Although still in early stages, the new
Administration’s stated policy agenda
does not appear to have Canada locked
in its crosshairs. The level of integration

The stated priorities of the current US
Administration with respect to NAFTA
renegotiation almost exclusively rest with
Mexico.
To be fair, there are ongoing US trade irritants with Canada that are likely to be
tabled for discussion in any NAFTA renegotiation. These include Canada’s protections for supply managed goods, particularly in dairy; government regulation of
alcoholic beverage sales, particularly
wine; and provincial forestry licensing
practices and the impacts on lumber exports to the US; and steel.
Although the cross-border dispute regarding US COOL found resolution at the
WTO, the new Administration’s insistence
on revisiting Rules of Origin requirements
under a revised NAFTA (albeit with a fo7

See the report, Scoring the Trump Economic Plan: Trade, Regulatory, & Energy Policy Impacts, authored by thenTrump campaign advisors Peter Navarro and Wilbur Ross, September 29, 2016.
8

Scoring the Trump Economic Plan: Trade, Regulatory, & Energy Policy Impacts, supra.
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of supply chains in the northeastern tier
of the US and south-central Ontario is
significant and has contributed to North
American competitiveness for many sectors on both sides of the border. In agriculture, this is well understood and has
been communicated to the new Administration by US farm groups.9
But changes in the trading relationship
between Canada and the US are certain
to come — it is inevitable once negotiations commence. Everything is on the
table at first, to be whittled down as talks
progress towards the doable and what
can be accomplished through concessions.
Since some of the known irritants do not
translate into quick wins, and Canada is
not the White House target for expending
significant political capital, it is more likely
that the relationship will be “tweaked”
rather than overhauled. Or somewhere in
the middle. But drastic changes are unlikely.
Mexico is a different matter.
Nonetheless, engaging the US in bilateral
talks will not be easy for Canada, given
the mismatch in sheer economic and
commercial weight.

An added challenge is the dismissive regard the new Administration has for the
WTO. In pursuing its revised trade agenda, the Administration argues that the US
is not directly subject to WTO decisions,
that WTO reports are not binding or selfexecuting, and that the WTO does not
supersede US law or “American sovereignty over matters of trade policy”.10
The clear implication is that the new Administration is prepared to move forward
with an aggressive “America First” trade
policy agenda that aligns with its domestic agenda, unfettered by international
constraints. The key premise underlying
this new world vision is really an old and
obvious one: “America’s major trading
partners are far more dependent on
American markets than America is on
their markets”.11

CONCLUSION
An overhaul of US corporate tax policy
and US trade policy is coming, and it will
alter the trading environment for Canadian and Ontario agriculture and food exporters. But the current structures governing bilateral trade between Canada
and the US have been mutually beneficial

9

Sixteen farm organizations, led by the American Farm Bureau Federation, issued a joint letter to the incoming Administration on January 6, 2017 to stress the importance of trade and reaffirm the conviction that “US agricultural
trade interests must be maintained, not only with existing markets (including China, Canada and Mexico) but by expanding access to new markets.”
10

The Trade Policy Objectives and Priorities of the United States for 2017, supra, pg. 3.

11

Scoring the Trump Economic Plan: Trade, Regulatory, & Energy Policy Impacts, supra, pg. 20.
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in terms of employment and establishing
regional industry competitiveness.
This positive narrative regarding the bilateral trading relationship between
Canada and the US needs to be echoed
and amplified in Washington, DC as new
policy directions are being considered. It
is still early in the game, and it is anticipated that the right voices — that being
influential US business voices — will
have a lot of sway in setting (and balancing) US policy.
The Canadian federal government has
moved quickly to adjust to the new environment in Washington, DC. A successful leaders’ bilateral meeting took place
on February 13, 2017, preceded and
succeeded by a series of Canadian officials meeting with US counterparts on
Capitol Hill.
The Ontario provincial government is
likewise seized with implementing a US
engagement strategy that seeks to maintain and strengthen relations with Ontario’s foremost trading partner.
Premier Wynne recently announced the
formation of a special Premier’s Committee on Ontario-US Economic and Trade
Relations.12 The Agriculture Minister sits
at that table, along with the Minister for
Economic Development and Growth, the
Minister for International Trade, and Ontario’s representative to Washington, DC.

It will be important that Ontario business
interests work with the Ontario government on this initiative. Business voices,
especially those with a footprint in the US
or have first-hand knowledge of navigating the Canada-US border, will have the
greatest credibility with decision-makers
in Washington, DC.
The US policy landscape will be focused
on “buy American and hire American” like
never before. Ontario agriculture and
food groups and businesses with US interests must reach out to their US contacts — whether these be like-minded
counterpart US organizations, or distributors, or retail buyers, or US headquarter
offices. US-based allies need to be identified who can speak directly to US investment and job interests dependent on
a smooth functioning border with Canada.
Like never before, business voices are
crucial to helping federal and provincial
governments carry a narrative already
resonating on both sides of the border
about a bilateral relationship that can
stand improvement, but merits being preserved as opposed to dismantled.
———————

Bobby Seeber, LLB is a consultant with Michael
Keegan & Associates, previously working with
the Ontario government to advise on matters of
trade policy and trade law, and representing
provincial agriculture and food interests in
various trade disputes and trade negotiations.

See the statement, Premier Wynne Strengthening Partnerships with the United States, at https://news.ontari o.ca/opo/en/2017/02/premier-wynne-strengthening-partnerships-with-the-united-states.html.
12
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